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APPLICATION FOR REGISTRATION OF A TOWN OR VILLAGE GREEN AT 

WILDING ROAD, WALLINGFORD, OXFORDSHIRE 

APPLICATION NUMBER NLREG42 

 

 
ADVICE 

 
 

Introduction 

 

1. I am instructed in this case to advise Oxfordshire County Council in its capacity as the 

commons registration authority for its area (“the Council”). 

 

2. The advice I am asked to provide concerns an application (number NLREG42) (“the 

Application”) made to the Council for the registration of a town or village green at 

Wilding Road, Wallingford. 

 

3. The Application was made by a local resident, Anthony Hurford (“the Applicant”) of 1 

Sinodun Road, Wallingford and was stamped as received by the Council on 12th 

February 2018 but only deemed to be duly made on 10th June 2019. 

 

4. The Application was made in respect of a relatively small (approximately 0.3ha) 

rectangular plot of land which lies to the north of Wilding Road in Wallingford between 

numbers 15 and 17 Wilding Road (“the Application Land”). Wilding Road is part of a 

post-war housing estate which lies on the north side of Wallingford to the east of 

Wantage Road. The estate is made up of several streets which include Sinodun Road 

where the Applicant lives. 

 

5. The Application was made on the basis that section 15(2) of the Commons Act 2006 

applied. Section 15(2) applies “where (a) a significant number of the inhabitants of any 

locality, or of any neighbourhood within a locality, have indulged as of right in lawful 

sports and pastimes on the land for a period of at least 20 years; and 

(b) they continue to do so at the time of the application.”  
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6. As I will come on to in due course below, the key issue in the present case is the 

requirement that use is “as of right”. 

 

7. The Application Land has a grass surface and is level. Its southern boundary is marked 

by a dwarf brick wall which demarcates the Application Land from the Wilding Road 

footway (and its associated verge). There is a central gap in the wall at which point 

there is a narrow, metalled access stub off Wilding Road. The western and eastern 

boundaries of the Application Land are marked by the boundaries of the adjoining 

dwellings (numbers 15 and 17 Wilding Road) and their plots. The northern boundary 

of the Application Land is formed by a steel palisade fence beyond which (to the north) 

is agricultural land. The Application Land extends in depth (south to north) back from 

Wilding Road to the same extent as the gardens of numbers 15 and 17 Wilding Road.  

 

8. Photographs of the Application Land reveal that a litter bin and a dog waste bin are 

stationed on it close to Wilding Road. There is also some remnant hardstanding where 

there had previously been play equipment. There is a small, tight grouping of two or 

three trees near the northern boundary of the Application Land. 

 

9. The Application was supported by several completed evidence questionnaires. It is not 

necessary to rehearse their content for the purposes of this advice. 

 

The objection of South Oxfordshire District Council 

 

10. Upon notification and publication of the Application the Council received an objection 

dated 2nd August 2019 from South Oxfordshire District Council (“SODC”). SODC own 

the Application Land. Their objection (“SODC’s Objection”) was made on the single 

basis that the circumstances of the Application were indistinguishable from those 

considered in the Supreme Court case of Barkas v North Yorkshire County Council1 

and that use of the Application Land had not been “as of right”. 

 

11. Barkas was a case where a local authority owner of a playing field had acquired the 

field and thereafter held it pursuant to powers contained in the Housing Acts (latterly 

 
1 [2014] UKSC 31. 
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section 12(1) of the Housing Act 1985) which enabled it to provide and maintain 

recreation grounds. The Supreme Court held that (per Lord Neuberger2) “[s]o long as 

land is held under a provision such as section 12(1) of the 1985 Act … members of the 

public have a statutory right to use the land for recreational purposes, and therefore 

they use the land ‘by right’ and not as trespassers, so that no question of user ‘as of 

right’ can arise.”3 

 

12. In a wider formulation of the principle involved the Supreme Court also held that (again 

per Lord Neuberger) “where the owner of the land is a local, or other public, authority 

which has lawfully allocated the land for public use (whether for a limited period or an 

indefinite period), it is impossible to see how, at least in the absence of unusual 

additional facts, it could be appropriate to infer that members of the public have been 

using the land ‘as of right’, simply because the authority has not objected to their using 

the land. It seems very unlikely that, in such a case, the legislature could have intended 

that such land would become a village green after the public had used it for 20 years. 

It would not merely be understandable why the local authority had not objected to the 

public use: it would be positively inconsistent with their allocation decision if they had 

done so. The position is very different from that of a private owner, with no legal duty 

and no statutory power to allocate land for public use, with no ability to allocate land 

as a village green, and who would be expected to protect his or her legal rights.”4 

 

13. To similar effect was the reasoning of Lord Carnwath5 who stated that where “land is 

owned by a public authority with power to dedicate it for public recreation, and is laid 

out as such, there may be no reason to attribute subsequent public use to the assertion 

of a distinct village green right”6 and  that “where the owner is a public authority, no 

adverse inference can sensibly be drawn from its failure to ‘warn off’ the users as 

trespassers, if it has validly and visibly committed the land for public recreation, under 

powers that have nothing to do with the acquisition of village green rights.”7  

 

 
2 Baroness Hale, Lord Reed and Lord Hughes agreed with Lord Neuberger. 
3 At paragraph 21. 
4 At paragraph 24. 
5 Who agreed with Lord Neuberger and with whom Baroness Hale, Lord Reed and Lord Hughes agreed. 
6 At paragraph 64. 
7 At paragraph 65. 
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14. SODC’s Objection was supported by a witness statement (dated 30th July 2019) of a 

property surveyor (Melissa Jones) employed by SODC (SODC’s Witness Statement”) 

which adduced (as appendices) a number of documents. The documents comprised: 

(a) an official copy of the register of title in respect of the Application Land 

showing that it is owned by SODC; 

(b) an original conveyance of 12th September 1945 of a larger area of land, which 

included the Application Land, to SODC’s statutory predecessor, Wallingford 

Borough Council (“the 1945 Conveyance”); 

(c) two planning applications by Wallingford Borough Council in 1952 for the 

development of housing on parts of the land acquired in 1945 (“the 1952 

Planning Applications”) together with the respective plans for each application 

which labelled the Application Land as a “children’s playing field”; 

(d) a transfer document dated 7th July 1997 between SODC and South Oxfordshire 

Housing Association Limited (“SOHA”) (“the 1997 Transfer”) of numerous 

properties on the housing estate referred to in paragraph 4 above but which also 

identified “retained land” to remain in the ownership of SODC, which “retained 

land” included the Application Land as shown on a plan attached to the transfer 

document which labelled the Application Land as a “playground”. 

SODC’s Witness Statement also included various photographs of the Application Land. 

 

15. The documents were linked in SODC’s Witness Statement by a supporting narrative 

which also provided further factual information. The following points were made. 

(a) Although the 1945 Conveyance recited neither the statutory power under which 

Wallingford Borough Council acquired the land in question nor the purpose of the 

acquisition, it was clear that the purpose was for new housing. 

(b) At the time of the acquisition, the Housing Act 1936 (“the HA 1936”) was in force 

and section 73(a) of this act permitted a local authority “to acquire any land … as 

a site for the erection of houses”.  

(c) Section 80 of the HA 1936 provided a supplementary power for a local authority 

(with the consent of the minister) to provide and maintain a recreation ground. 

(d) Hence it was that Wallingford Borough Council laid out and thereafter maintained 

the Application Land for recreational use in association with and/or as part of the 

development of the adjoining housing estate. 
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(e) Sections 73 and 80 of the HA 1936 were in turn repealed and substantially re-

enacted in the Housing Act 1957 (“the HA 1957”), the provisions of which were 

later repealed and re-enacted (albeit with more amendments) in the Housing Act 

1985 (“the HA 1985”). 

(f) The 1952 Planning Applications made by Wallingford Borough Council were for 

the development of housing on part of the land it had acquired and the Application 

Land was shown and identified as a “children’s playing field”. 

(g) Following local government re-organisation in 1974 the Application Land was 

transferred into the ownership of SODC along with such of the adjoining land as 

had remained in public ownership since the initial acquisition in 1945. 

(h) The Application Land was retained by SODC when the surrounding houses were 

transferred to SOHA in 1997. The Application Land was confirmed as “retained 

land” and was identified on the plan accompanying the transfer document as a 

“playground”. 

(i) Since having acquired the Application Land following local government 

reorganisation in 1974 SODC had continued to hold it for public recreation and had 

maintained it in a manner to facilitate such use. There was a litter bin and a dog 

waste bin (both marked clearly as the property of SODC) that were both provided, 

and emptied, by SODC. The grass was mown regularly by SODC. The trees on the 

Application Land were inspected and maintained by SODC.  

(j) The evidence questionnaires submitted in support of the Application told of 

informal recreational activities on the Application Land of the type that SODC 

would expect to see taking place on it. As such, SODC would have had no general 

cause to prevent or discourage such activities and nor would local residents have 

expected SODC to do so while the Application Land was retained for such use.  

 

The further progress of the Application 

 

16. The Applicant has had the opportunity to deal with the matters contained in SODC’s 

Objection and Witness Statement as required by regulation 6(4) of the Commons 
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(Registration of Town or Village Greens) (Interim Arrangements) (England) 

Regulations 2007 (“the 2007 Regulations”) but has not provided any response 8. 

 

17. For its part the Council sought further information from SODC in a letter dated 23rd 

September 2019. The Council asked: 

(a) what the original purpose was of the Application Land being retained and not 

developed for housing and whether that retention was for a possible access 

point for future development on land situated immediately to the north; 

(b) whether SODC was able to supply any records dating from 1950 to the present 

that explicitly recorded the intention of SODC or its predecessor authorities to 

manage the Application Land as a recreation ground; 

(c) whether, given that the Application Land had no signage to indicate that the 

Application Land was a SODC controlled and run recreation ground, there were 

any other recreation grounds that were managed by SODC and signed as such 

or unsigned like the Application Land.  

 

18. SODC replied by a letter dated 11th October 2019. The letter stated the following. 

(a) The purpose of the Application Land being retained and not developed for housing 

was in order to provide a space for recreational use, explicitly described on the plans 

that formed part of the 1952 Planning Applications as a “children’s playing field”. 

SODC’s Witness Statement had explained the statutory power under which a 

council could acquire land on which to build housing and then put an amount of 

that land to some useful ancillary purpose other than the direct provision of housing 

accommodation (such as a recreation ground). Hence it was that post-war housing 

estates (such as the one at Wilding Road) could be found the length and breadth of 

the country with small pieces of land (such as the one at Wilding Road) set aside 

for local community use for recreation. 

(b) As explained and evidenced in SODC’s Witness Statement, the plans that formed 

part of the 1952 Planning Applications for housing development recorded the 

intention of SODC’s predecessor authority to use the Application Land as a 

recreation ground (explicitly as a “children’s playing field”). Also as explained and 

 
8 I take this from the Council’s letter to SODC of 23rd September 2019 which states that “[f]urther to the expiry 
of the consultation period within which the Applicant could make representations in relation to SODC’s objection 
to the above application, no response has been received from the Applicant.” 
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evidenced in SODC’s Witness Statement, the Application Land was retained by the 

Council when the surrounding houses (or at least those that were still in public 

ownership) were transferred to SOHA in 1997. As seen on the plan that 

accompanied the 1997 Transfer, the Application Land was shown as a 

“playground”. In essence, the position was plain and straightforward: while in 

public ownership the Application Land had been maintained and managed for no 

purpose other than the one broadly stated by SODC, i.e., as a space for informal 

recreation provided essentially for the benefit of the adjacent post-war housing 

development. 

(c) Commensurate with the location, size, nature and level of use of the Application 

Land SODC had not chosen to display on the Wilding Road recreation ground a 

plethora of signs designed for the purpose of advertising the Application Land as a 

recreation ground controlled and run by SODC or to direct local people as to how 

the Application Land might or might not be used although there were a couple of 

basic functional features on the Wilding Road site that did bear the name of SODC 

(i.e., the litter bin and the dog waste bin). Specifically answering the Council’s 

question about signage at other recreation grounds, there were other recreation 

grounds and facilities elsewhere in SODC’s district that were owned and/or 

controlled by SODC where signs were displayed bearing SODC’s name and logo 

along with other useful visitor information. Riverside Splash Park at Wallingford 

and the Ladygrove Loop at Didcot were two such examples. SODC’s play area at 

Radnor Road, Wallingford was an example of a recreation space that, like Wilding 

Road, was sign free. 

 

19. The letter concluded by stating that it was trusted that the point had now been reached 

whereby the Council could make the decision to refuse the registration of the 

Application Land as a new green. 

 

20. Before turning to the matters on which my advice is sought, I need to record one other 

item of evidence. This item of evidence is one which the Council has discovered itself 

in processing the Application. It has not been submitted to the Council by either the 

Applicant or SODC. It consists of a notice of refusal of a planning application dated 

11th November 1960 (“the 1960 Decision Notice”). The planning application was made 

by a WJ Curtis (of a firm of surveyors and land agents) and sought permission for the 
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development of some 51 acres of land north of Wantage Road, Wallingford for 

residential use. The 51 acres includes land to the immediate north of the Application 

Land. Wallingford Borough Council (acting on behalf of Berkshire County Council) 

refused the application on the basis that (1) it would involve an excessive and 

unnecessary expansion of the urban area and was contrary to the local planning 

authority’s proposal for the development of Wallingford as shown on the outline plan 

for the development of Wallingford and (2) it involved the loss of good agricultural 

land to which the Ministry of Agriculture objected.  

 

My instructions 

 

21. My instructions state that my Instructing Solicitor considers that SODC’s objection 

depends on it being established that the Application Land was appropriated for 

recreational purposes. The following concerns are expressed in that respect. 

(a) The documentary evidence produced by SODC for the appropriation of the 

Application Land for recreational purposes is considered to be limited consisting 

simply of the plans forming part of the 1952 Planning Applications showing the 

Application Land as a “children’s playing field” and the plan accompanying the 

1997 Transfer on which the Application Land is marked as a “playground”. 

(b) The evidence of SODC’s practice that would show that the Application Land had 

been appropriated for recreational purposes is also considered to be similarly 

limited. My instructions state that, while the grass on the Application Land appears 

to have been mown, and the trees there pruned, by SODC, who have also placed 

some rubbish bins on the Application Land, there never seems to have been any 

signage marking out the Application Land as a public park, any creation or 

maintenance of sports pitches by SODC on the Application Land or any lighting 

provided. My instructions recognise that historically there was some play 

equipment on the Application Land but say that it is not known who installed or 

removed the same and no evidence has been produced that SODC maintained it. 

(c) Immediately behind the Application Land is a large field which was subject to a 

failed planning application in 1960 for residential development. This is evidenced 

by the 1960 Decision Notice which I have referred to in the preceding paragraph. 

My instructions state that the Application Land appears to provide the only means 

of accessing the field from public highways and that the Application Land would 
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therefore “unlock” the field for development. I am told that my Instructing Solicitor 

suspects that SODC may, in reality, have appropriated the Application Land for 

purposes connected with the development of the field. My instructions stress that 

no representations on this point have been received from the parties. 

 

22. My Instructions surmise that the inability of SODC to produce further documentation 

arises from the fact their offices were destroyed in an arson attack in 2015 and that large 

numbers of non-digitised records were lost. It is said that, although SODC have not 

relied on the arson attack by way of explanation, it might explain the fact that SODC 

have not produced, for example, appropriation resolutions, ministerial consents or 

maintenance records. 

 

23. My instructions also state that the Council’s Countryside Records Team (who, I 

understand, are responsible for handling the Application) believe that it would be 

inappropriate to further probe SODC in case such conduct could be interpreted as 

“feeding” a case to SODC, which would be unfair to the Applicant.   

 

24. Against the background I have described above the matters which I am instructed to 

deal with in my advice are as follows. 

(a) I am asked to confirm as a preliminary point that the Council is entitled to consider 

the evidence regarding the field behind the Application Land at this stage despite 

the fact that this evidence was not submitted by either party. 

(b) I am asked to advise generally on the issues raised in my instructions. 

(c) I am asked to advise specifically whether the current evidence from SODC is 

sufficient to justify the Council in rejecting the Application on Barkas grounds. 

(d) If not, I am asked to advise on what further action should be taken by the Council 

to manage the Application. 

 

My advice 

 

Matter (a) 

 

25. My advice in relation to matter (a) above is that, in principle, the Council is entitled to 

consider the evidence regarding the field behind the Application Land (that is, the 1960 
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Decision Notice) at this stage despite the fact that this evidence was not submitted by 

either party. In Naylor v Essex County9 John Howell QC, sitting as deputy judge of the 

High Court, said that “an authority can rely to reject an application on matters, 

however obtained, not contained in written statements from objectors received 

following notification of it to the public and to those interested in (or occupying) the 

land to which it relates: see regs 5 and 6 of the 2007 Regulations.”10 The deputy judge 

went on to instance a public inquiry as “one means by which, if it decides to do so, a 

registration authority may obtain evidence other than from the applicant and any 

objector or by which it may test or supplement that which it has received from them in 

written form. There is nothing in the relevant regulations which precludes it from doing 

so, or which precludes it from otherwise obtaining evidence, if it decides to do so, 

provided always that it acts fairly.”11 

 

26. The qualification in the last sentence of the italicised quote above – “provided always 

that it acts fairly” – is important. Were the Council to think of relying on the 1960 

Decision Notice to help it in reaching a decision in this case it would be incumbent on 

the Council to give each of the parties an opportunity to comment on it. Fairness dictates 

as much. Neither party has seen this document. I also think that it would be necessary 

for the Council in providing any such opportunity to explain to the parties what it 

considers to be the potential relevance of the 1960 Decision Notice because, so it seems 

to me, it is far from self-evident on the face of the document what that potential 

relevance is.  

 

27. As it is, I do not think that the 1960 Decision Notice is a document which should play 

any role in reaching a decision on the Application. First, the 1960 Decision Notice has 

nothing to say about the Application Land. Secondly, the concern expressed in my 

instructions – a suspicion that SODC may in reality have appropriated the Application 

Land for purposes connected with the development of the field behind the Application 

Land – is speculation with no evidential support. Appropriate inferences can be drawn 

from documentary material but that must be distinguished from speculation or 

suspicion. In my view it would be quite impossible to draw the inference from the 1960 

 
9 [2014] EWHC 2560 (Admin). 
10 At paragraph 62.  
11 Ibid. 
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Decision Notice that SODC or its predecessor authority had appropriated the 

Application Land for some kind of purpose connected with the development of 

adjoining land. Thirdly, it seems to me that the premise on which the Council has based 

its speculation is not factually correct in any event. That premise is (see paragraph 21(c) 

above) that the Application Land appeared to be the only means of accessing the 

development site which was the subject of the 1960 Decision Notice. However, the land 

which was to be developed was described as land north of Wantage Road and the plan 

which was submitted as part of the application clearly showed that access to the 

development site was to be taken off Wantage Road. Fourthly, the suggestion that the 

Application Land might have been appropriated for purposes connected with the 

development of adjoining land is not only unsupported by any evidence, it is also 

contradicted by the evidence (whatever weight is placed on it) that SODC has produced. 

Fifthly, from the answer that I give below in relation to matter (c), the question of the 

1960 Decision Notice is irrelevant in any event. 

 

Matter (b) 

 

28. The critical matter in this case is matter (c) and it is a little artificial to separate general 

advice from the specific advice sought on whether the current evidence from SODC is 

sufficient to justify the Council in rejecting the Application on Barkas grounds. It is, 

however, convenient to say something at this stage in relation to the issue of 

“appropriation” which is raised in the questions which I am asked. I think that it is 

necessary to approach this issue with some care. The word “appropriation” may be used 

in a narrow sense relating to the situation where land held by a (principal) council for 

one purpose is then appropriated to another purpose: see section 122 of the Local 

Government Act 1972 (“the LGA 1972”). Such an “appropriation” cannot be inferred 

from conduct alone or simply from the way in which a local authority has managed or 

treated land: see Goodman v Secretary of State for Environment, Food and Rural 

Affairs12.  

 

29. However, the word “appropriation” can be used to convey a wider meaning in the 

context of town and village greens. Its use in this context stems from the decision, 

 
12 [2015] EWHC 2576 (Admin). 
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subsequently disapproved in Barkas, of Sunderland City Council v Beresford13 in 

which Lord Walker concluded that it was a critical failing in an objection to the 

registration of a new green on public authority owned land that there was absence of 

evidence of “formal appropriation”14 of the land as recreational open space In Barkas 

Lord Neuberger said that Lord Walker had plainly not been limiting the word 

“appropriate” to a case covered by section 122 of the LGA 197215 and that, in Barkas 

itself, the field in question “was, as I see it, ‘appropriated’, in the sense of allocated or 

designated, as public recreational space, in that it had been acquired, and was 

subsequently maintained, as recreation grounds with the consent of the relevant 

minister, in accordance with section 80(1) of the 1936 Act: public recreation was the 

intended use of the field from the inception.”16 Lord Carnwath made similar 

observations and went somewhat further. He agreed that Lord Walker had not been 

using the word “appropriation” in any specific statutory sense17, pointed out that, if the 

word was used in a wider sense, the land in Beresford should have been regarded as 

appropriated to recreational open space18 but also opined that it was unnecessary to 

deploy analysis in terms of “appropriation” where a public authority made land 

available for  public recreation under statutory powers which it enabled to do that19. 

 

30. In the light of the above, and given that the case advanced by SODC is that the 

Application Land has always been made available for public recreation under statutory 

powers which enabled that to be done, it is not, in my view, necessary in the present 

case for there to be evidence in the form of an appropriation resolution such as might 

be required to establish an appropriation under section 122 of the LGA 1972. 

 
Matter (c) 

 

31. My advice is that the current evidence from SODC is sufficient to justify the Council 

in rejecting the Application on Barkas grounds. My reasons for that advice follow. 

 

 
13 [2003] UKHL 60. 
14 At paragraph 90. 
15 [2014] UKSC 31 at paragraph 42. 
16 At paragraph 46. 
17 At paragraph 79. 
18 At paragraph 85. 
19 Ibid and at paragraph 79. 
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32. I turn first to consider the question of the statutory purpose for which the larger area of 

land within which the Application Land is included was originally acquired by 

Wallingford Borough Council as SODC’s statutory predecessor. This question is 

relevant to the issue of the available statutory powers which, in turn, is relevant to the 

issue of whether use was “as of right”. I will come to analysis of the relevant statutory 

powers in due course but consider at this point the factual question of the statutory 

purpose of the acquisition as shown by the documentary evidence. I consider that 

SODC’s evidence (albeit it is limited) clearly establishes that the land in question was 

acquired for housing purposes.  

 

33. It is true that the 1945 Conveyance does not record the statutory purpose(s) for which 

the 16 or so acres of land (including the Application Land) which were then acquired 

by Wallingford Borough Council were so acquired. Nevertheless the 1952 Planning 

Applications make it clear that the land must have been acquired for housing purposes. 

Each of the applications was made by Wallingford Borough Council (as landowner) to 

Berkshire County Council to construct council houses on part of the land acquired in 

1945 and each application described the purpose for which the land was used as 

“housing”20. The acquisition of the land for housing purposes by a local authority as 

part of a post-war council house building programme is exactly as might be expected. 

It would also, in my view, be fanciful to think that the land which was acquired by 

Wallingford Borough Council in 1945 had been acquired for some purpose other than 

housing but was later appropriated to housing purposes in 195221.  

 

34. There is nothing in the evidence to suggest that the Application Land was, or could 

have been, acquired for a separate purpose different from the housing purposes for 

which the whole area of land was acquired. At the time of acquisition in 1945 the 

Application Land was no more than an undifferentiated part of a larger whole.  

 

 
20 The first application (number 688) was made on 23rd September 1952 and proposed the erection of 34 houses 
consisting of seven pairs of semi-detached houses to the north of Wilding Road and five blocks, each of four 
houses, on the south side of Wilding Road. The second application (number 689) was made on 24th September 
1952 and proposed the erection of one pair of semi-detached houses on the corner of Wilding Road and two blocks 
of flats, each block containing four flats, on Andrew Road (which leads south from Wilding Road).  
21 But, even in that highly unlikely circumstance, the acquired land was held for housing purposes in 1952 as the 
1952 Planning Applications demonstrate.  
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35. I note that the 1945 Conveyance referred to the land to the north of the acquired land 

as being the site of a proposed bypass and required the boundary in this location to be 

fenced. However, there is no evidence that the Application Land was, at some point 

after acquisition in 1945, ever appropriated by Wallingford Borough Council for any 

purpose connected with the provision of access to the (then) proposed bypass. The fact 

that the layout plan for each of the 1952 Planning Applications marked the Application 

Land as a “children’s playing field” is evidence to the contrary. And, to the extent that 

the bypass proposal was still current at the time of the 1952 Planning Applications and 

any access to it was to be provided from Wilding Road, the layout plan for application 

number 688 shows, further east along Wilding Road from the Application Land, a short 

length of road heading north from Wilding Road hard up to the northern boundary of 

the land acquired in 1945. This road, which is now known as Doyley Road, would have 

been the obvious access to the bypass22. By contrast with the way in which Doyley 

Road is shown on the layout plan, the access shown into the “children’s playing field” 

is the narrow stub access exactly as it exists to this day. 

 

36. Wallingford Borough Council’s power to acquire land for housing in 1945 is to be 

sourced, as SODC’s Witness Statement contended, to section 73(a) of the HA 1936 

which provided (largely as set out in SODC’s Witness Statement) that “[a] local 

authority shall have power … (a) to acquire any land … as a site for the erection of 

houses for the working classes”. Its power to build houses can be found, initially, in 

section 72(1)(a) of the HA 1936 which provided that “[a] local authority may provide 

housing accommodation for the working classes – (a) by the erection of houses on any 

land acquired or appropriated by them”. The same power was then continued in the 

HA 1957 which provided in section 92(1)(a) that “[a] local authority may provide 

housing accommodation — (a) by the erection of houses on any land acquired or 

appropriated by them”. 

 

37. Wilding Road and the estate of which it forms part make up, from what I have seen on 

the photographs produced by SODC, an archetypal post-war council housing estate. 

Over the years many individual properties on the estate were sold off into private 

 
22 This point might therefore be added to what I say in paragraph 27 above questioning the Council’s suggestion 
that the Application Land would have provided the only means of access to development land to the north. 
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ownership (under Housing Act powers23) as the list of conveyances following on from 

the 1945 Conveyance shows24. So much of the estate as then remained in public 

ownership in 1974 would, as SODC’s Witness Statement explained, have been 

transferred from Wallingford Borough Council to SODC upon local government 

reorganisation in that year. Eventually, those properties which had not then been sold 

off into private ownership were transferred under Housing Act powers by SODC to 

SOHA via the 1997 Transfer (but ownership of the Application Land was retained by 

SODC). In short, Housing Act powers have been engaged throughout. 

 

38. Turning more specifically to the Application Land, I do not think that there can be any 

real doubt on the evidence that, as a matter of fact, it has been available to the local 

population for recreational purposes throughout the period from the construction of the 

housing estate to the present. The evidence questionnaires, which are not contentious 

in this respect, speak of recreational use of the Application Land for a period from 1960 

to the present day (and also confirm that there were previously swings and a roundabout 

on the Application Land25). The documentary evidence (albeit that it is limited) is 

consistent with this. The plans to the 1952 Planning Applications show the Application 

Land as a “children’s playing field”. The plan accompanying the 1997 Transfer shows 

the Application Land as a “playground”. 

 

39. I also think that the plans that formed part of the 1952 Planning Applications show that 

it was the intention of Wallingford Borough Council to make the Application Land 

available to local people as a recreational facility in the form of a “children’s playing 

field” or to allocate it for, or commit it to, such use (to use the terminology of Barkas). 

For my part I do not see what other construction could reasonably be put on these plans 

which showed the proposed layout of the development. The provision of such a play 

facility in connection with new housing is, again, very much what one might expect. 

Similarly, the plan attached to the 1997 Transfer demonstrates, to my mind, that, at this 

point in time, SODC regarded the Application Land to be a public recreational facility 

as a “playground”. The evidence “on the ground”, as it were, reinforces the picture of 

 
23 To be found variously in Part V of the Housing Act 1957, Chapter 1 of Part 1 of the Housing Act 1980 and Part 
V of the Housing Act 1985 as referred to in the 1997 Transfer. 
24 The list of conveyances forms part of appendix 3 to SODC’s Witness Statement.   
25 One evidence questionnaire suggests that these were removed in the late 1980s. 



 16 

the provision of a public recreational facility. It is correct that there has been no 

documentary material to support the evidence provided in SODC’s Witness Statement 

that the Application Land has been mowed by SODC but there is nothing which 

suggests that this evidence is unreliable and good reason to think that it is reliable. It 

would be entirely to be expected that SODC would mow the grass on a piece of land 

that they owned and that they treated as available for public recreation. It is also wholly 

consistent with this state of affairs that SODC have provided a litter bin and a dog waste 

bin on the Application Land26. In Barkas Lord Carnwath said that, where a public 

authority had undertaken acts of maintenance of its land during a period of public use 

of that land, the reasonable inference was that the land had been committed to the 

public’s use under the authority’s powers27. 

 

40. The next task is to identify the relevant power under which Wallingford Borough 

Council and SODC were able to do what they have done in providing a public 

recreational facility. I have already explained why I think that the evidence 

demonstrates that the Application Land, as part of a larger area of land, was acquired 

by Wallingford Borough Council for housing purposes acting under the power to do so 

contained in section 73(a) of the HA 1936 and that council housing was thereafter 

constructed on the estate under the powers contained in section 72(1)(a) of the HA 1936 

and section 92(1)(a) of the HA 1957. One then turns to see what other powers were 

associated with those that I have just mentioned. SODC point to section 80(1) of the 

HA 1936 which contained supplementary powers in connection with the provision of 

housing accommodation by local authorities. This included a power of a local authority 

“to provide and maintain with the consent of the Minister … in connection with any 

such housing accommodation … any recreation grounds”. The same power is then 

found in section 93(1) of the HA 1957 and continues to this day in section 12(1)(b) of 

the HA 1985.  

 

41. In the present case it seems to me that Wallingford Borough Council was clearly 

empowered to provide and maintain the Application Land as a recreation ground in the 

 
26 And while there is, again, an absence of documentary evidence in relation to the play equipment which used to 
be found on the Application Land, the fact that there was such equipment is also entirely consistent with the 
Application Land having been made available by its local authority owner to the public for the purpose of 
recreation. 
27 [2014] UKSC 31 at paragraph 84. 
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form of a “children’s playing field” under section 80(1) of the HA 1936 (and/or section 

93(1) of the HA 1957 if the playing field was not provided until after this later statute 

came into force). Similarly, SODC have always been empowered to provide and 

maintain the Application Land as a recreation ground (or “playground”) under section 

93(1) of the HA 1957 and section 12(1)(b) of the HA 195728. It is not an impediment 

to the conclusions above that there is no evidence that Wallingford Borough Council 

ever obtained ministerial consent. Unless there is evidence to the contrary (which there 

is not) it is to be presumed, in accordance with the presumption of regularity, that they 

did obtain that consent: see Naylor v Essex County Council29 and Calder Gravel Ltd v 

Kirklees Metropolitan Borough Council30. 

 

42. The above analysis is sufficient to locate the statutory power which covers the facts of 

the present case, and it also reflects SODC’s Objection. It further shows that the present 

case is indistinguishable from Barkas, as SODC contend. On that basis the Application 

cannot succeed. Use of the Application Land by local residents for informal recreation 

has been the use of a recreation ground provided and maintained successively by 

Wallingford Borough Council and SODC under Housing Act powers. Users of the 

Application Land could not have been trespassers on it. Their use of it was pursuant to 

a public right or a publicly based licence and thus use “by right” and not “as of right”. 

 

43. It follows that my view is that the Council should now reject the Application on paper 

without any further process being adopted. I consider that the evidence produced by 

SODC is sufficient to eliminate any question of a serious dispute about the “as of right” 

issue and that there is, accordingly, no need for any non-statutory inquiry to be held31.  

 

44. I perhaps should add, although my Instructing Solicitor will well appreciate this 

already, that my role can, of course, only be advisory. The Council will ultimately have 

to form its own view on whether the evidence adduced by SODC is sufficient to defeat 

the Application although it will need to carefully consider my advice in coming to its 

 
28 The continuity of the law throughout is provided for in section 191 of the HA 1957 and the Housing 
(Consequential Provisions) Act 1985. 
29 [2014] EWHC 2560 (Admin) at paragraph 27. 
30 (1990) 60 P & CR 322 at pages 338-339. 
31 See Whitmey v Commons Commissioners [2004] EWCA Civ 951.  
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judgment. It might be helpful at this point if I say a few more words on some of those 

potential items of evidence which are not available in this case, or features which are 

missing on the ground, and summarise points I have already made. I acknowledge that 

one often sees more by way of documentary evidence in a case of this nature than 

SODC have produced but that does not mean that what they have produced is 

insufficient. As to an appropriation resolution, I have already explained in paragraphs 

28-30 above that it is not necessary in the present case for there to be evidence in the 

form of an appropriation resolution such as might be required to establish an 

appropriation under section 122 of the LGA 1972. Insofar as “appropriation” is used in 

the wider sense of an allocation or designation of land by a public authority for public 

recreational purposes under statutory powers, then my view is that the evidence 

establishes that the Application Land has been so appropriated (although, as Lord 

Carnwath stated in Barkas, this is not a necessary part of any analysis in the present 

type of case32). The absence of evidence of ministerial consent (for the purposes of 

section 80(1)(a) of the HA 1936) does not, in my view, undermine SODC’s case 

because the presumption of regularity applies here: see paragraph 41 above. I have also 

already explained (see paragraph 39 above) the approach which the Council can take 

to the issue of maintenance, notwithstanding the absence of maintenance records 

(which would commonly be present, rather than absent, in a case of this nature).  

 

45. Turning to missing features on the ground, I would not be inclined to place any 

particular weight on the absence of signage. It seems to me that SODC’s point that the 

absence of signage is commensurate with the location, nature and size of the 

Application Land as a relatively small piece of recreational open space incidental to a 

local housing estate is a fair one. Similarly, I do not think that the fact that the 

Application Land is not lit or that it has never had any sports pitch(es) laid out on it is 

of any real significance. 

 

46. Before leaving matter (c), there one final point I mention for the sake of completeness 

and really by way of no more than a postscript. This is that I think that there is an 

alternative source of statutory power (albeit not one referred to by SODC) by which 

Wallingford Borough Council and SODC were able to provide the Application Land 

 
32 See paragraph 29 above. 
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for public recreation. I refer here to section 79(1)(a) of the HA 1936. This provided 

that, where a local authority had acquired any land for the provision of accommodation, 

it could then, without prejudice to any of its other powers, “(a) lay out and construct 

public streets or roads and open spaces on the land”. The same power was re-enacted 

in section 107 of the HA 1957 and continues in force as section 13(1) of the HA 1985.  

 

47. It seems to me that the reference to “open space” which is contained in the above 

provisions should be construed to be a reference to “public open space”. While there 

is no definition of “open space” in the HAs 1936, 1957 and 1985, there does not appear 

to be any good reason of principle why the word “public” which appears before the 

word “streets” should not be read across to the later words “or roads and open spaces”. 

In terms of statutory purpose, it is difficult to see what would justify limiting the 

meaning of “open spaces” to those which were not public or not for public use33. 

Moreover, the view of the inspector who reported in the decision which became the 

subject of the Barkas litigation was that the words “open spaces” in section 79(1)(a) 

of the HA 1936 enabled the laying out of public open space34. This view was endorsed 

in the first instance decision in the case35. The judge also took the view that the 

emphasis in the relevant provisions of the HA 1936 was on public provision36. These 

views were not affected by the subsequent proceedings in the Court of Appeal and 

Supreme Court. I would add only that, in my view, the power to maintain land laid out 

as open space under Housing Act powers is either necessarily implicit in those powers 

or may be seen as a subsidiary power authorised under section 111 of the LGA 1972. 

 

48. I stress again that the last two paragraphs are intended simply to complete the overall 

picture. It would not be necessary for the Council to rely on the points I have made in 

them to reject the Application (were it to take that course). 

 
 

 

 
33 I do not regard the fact that ministerial consent was required in order for a recreation ground to be provided 
under other provisions in the Housing Acts should in some way be regarded as a factor which should be taken to 
narrow the meaning of what could be done under the alternative power to do something different (albeit potentially 
similar) – lay out open spaces – under the powers presently under discussion. 
34 See paragraph 122 of the inspector’s report as quoted in the first instance decision in Barkas [2011] EWHC 
3653 (Admin) at paragraph 7.  
35 [2011] EWHC 3653 (Admin) at paragraph 27. 
36 At paragraph 31. 
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Matter (d) 

 

49. In the light of my advice above, matter (d) does not arise. The only further observation 

I would make is that, if the Council were not to reject the Application on paper at this 

stage (and not thereby follow my advice to do so), I would see no real alternative to 

proceeding to a public inquiry (or some form of hearing) with appropriate directions 

being set to manage the preparation for, and conduct, of the same. I am not sure what 

suitable further written process could be devised to conclude the case as an alternative 

to following the normal approach when an application is not rejected on paper of 

proceeding thereafter to an oral process. 

 

50. I trust that I have now dealt with the matters raised in my instructions. If I can assist 

further, my Instructing Solicitor should not hesitate to contact me. 

 

 

Kings Chambers 

36 Young Street                                                                                                             Alan Evans 

Manchester M3 3FT                                                                                       29th November 2019 
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